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13y this appeal, the appellant, K. Woodland

Gates, seeks to ini])ress upon 480 acres of land

situate in Nc^vada, alleged to be the ])i"operty of

the Pacific KNHdaniatioii (V)ni|)aiiy, a lieu to the

aiiioiiiil of .§2;"), ()()().00 for h\ual servicers all(\u'(Ml

to lia\(^ l)C(Mi |)(M'foriiic(l by liim for said coiii-

paiiy ImMwcumi rliily, H)!!, and March, l!)!:), in

the Laud Dcparl incut of the Luitcd Stat(^s. The
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legal services are alleged to consist of proceed-

iiio's had before the General Land Office and

the Secretary of the Interior, involving certain

relinquishments, script locations and Carey Act

reclamation matters involving said lands.

I.

THE APPELLANT IS NOT ENTITLED TO
ANY LIEN UPON THE LAND.

There is no claim of any contract or agree-

ment between client and attornev, either ex-

press or implied, by which appellant is entitled

to a lien u])on the land for his legal services.

Appellant seeks to predicate his claim to

equitable interference to create a lien upon

land in his favor solely upon some sui)posed

right thereto ])eculiar to attorneys.

It is a new departure, without precedent.

It stands unique.

Attorneys have two kinds of lien not pos-

sessed by others: One consists of a general 1

lien founded upon possession. It extends to

documents, papers and other property in his

possession and to money which he has collected,

until his costs and charges are paid. This is

called a ''retaining lien.''

1 Jones on Liens (3rd Ed.) Sec.

113-152.
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The other, reeo2i;nize(l in England and in

some of tlie States in tlie absence of statntes,

consists of a special lien upon the judgment or

fund in court which the attorney has recovered,

for his services in ol)taining the judgment or

fund. This lien is commonly called a ^^charg-

ing lien."

Goodrich v. McDonald, 112 N. Y.

157; 19 N. E. 649.

In re AVilson, 12 Fed. 235, 238.

1 Jones on Liens (3rd Ed.) Sec.

153-240.

As said by Earl, J., in Goodrich v. Mc-

Donald, supra, referring to this lien:

^^It is a peculiar lien, to be enforced

by XDCculiar methods. * * The lien was
never enforced like other liens. If the

fund recovered was in possession or

under the control of the court, it would
not alloAv the client to obtain it until

lie liad ])aid liis attorney, and in ad-

ministering the fund it would see that

tlie attorney Avas protected. If the

thing recovered was in a judgment, and
notice of the attorney's claim had been
given, tli(^ court Avould not allow the

judgment to be ]>Jiid to th(^ ])reju(lice of

the attorney. IT paid aflei* such
notice, in (lisr(\gar(l of his rights, the

court would u])()n motion s(M asicU^ a

discharge of the judgment, and aHow
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the attorney to enforce the judgment
by its process, so far as was needful for

his protection. But after a very care-

ful search we haA^e been unable to find

any case where an attorney has been
permitted to enforce his lien upon a

judgment for his services by an equi-

table action, or where he has been per-

mitted to follow^ the proceeds of a judg-
ment after payment of them to his

client. His lien is upon the judgment,
and the courts will enforce that through
the control it has of tlie judgment and
its own records, and by means of its

own process, which may be employed
to enforce the judgment. But after the

money recovered has been paid to his

client he has no lien upon that, and
much less a lien upon property pur-

chased with that money, and trans-

ferred to another."

That such a lien does not exist and is not

acquired on land the subject matter of litiga-

tion, independent of statutory authorization to

that effect, either in obtaining or defending

title to real estate, is supported by the great

weight of authoritj^

Holmes v. Waymire, 9 Am. & Eng.

Anno. Cases, 624, and notes.

1 Jones on Liens (8rd Ed.) Sec.

229, and cases cited.

A contrary doctrine appears to have pre-
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vailed only in Tennessee, where it is held tliat

land in liti\2;ati()n is o-enerally as nnieh in the

custody of the law as a pecuniary fund. But

even there this lien exists only in case of actual

recovery of land in a suit for that purpose, and

that it cannot he extended to services which

merely protect an existing title or right.

See notes, Holmes v. Waymire,

supra.

The appellant invokes the henefit of the

statute of Nevada, 2 Revised Laws of Nevada,

1912, Sec. 5376; (Civil Practice Act, Sec. 434),

which enacts as follows:

anThe compensation of an attorney

and counsellor for his services is gov-
erned hy agreement, express or implied,

which is not restrained by law. From
the commencement of an action, or the

service of an answer containing a

counterclaim, the attorney Avho appears
for a party has a lien upon his client's

cause of action or counterclaim Avhich

attaches to a verdict, report, decision,

or judgment in his client's favor and
the proceeds thereof in whosesoever
hands they may come, and cannot he
nffected hy any settlcMnent hetween the

pai'lic^s hel'orc^ or a IIcm* judgment. Thei'c

shall he allowcMJ lo lh(^ prcn'ailing ])ai'(y

in any action, or sjxM'ial ])roceeding in

th(^ nahii"(^ of an aclion, in the suprcnne
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and district courts, his costs and neces-

sary disbursements, in the action or

special proceeding."

This section is found in the Civil Practice

Act. It will be observed that the statute con-

templates '^an action" ; that the lien is upon ^^his

client's cause of action or counterclaim" ; that it

attaches to ^^a verdict, report, decision or judg-

ment in his client's favor and the proceeds

thereof in wliosesoever liands thev mav come":

that it ^^cannot l)e affected by any settlement

between the parties before or after judgment."

That statute (even if available to appellant,

a proposition that we confidently question) in

no way whatever supports his claim for a lien

upon the land.

The statute has no application to ^^an

action" in courts of another state or jurisdic-

tion, it applies only to an action in local courts

in the state of Nevada.

Plummer v. Great Northern Ry. Co.

(Wash.) 110 Pac. 989; 31

L. Pv. A. (N. S.) 1215.

In Mass. & R. Const. Co. v. ToAvnship of

Gill's, 48 Fed. 145, 147, Simonton, J., referring

to the lien of attornevs, says:

''This protection of attornej^s, in

the absence of a statute, is given by
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each court to its own officers. This

court woukl not

—

])cr]iai)s I should say

coukl not—extend the protection to

services rendered in another wholly
distinct juristiction."

The statute of Nevada has no possible ap-

plication to proceedings ex parte or otherwise

l)efore the political department of the govern-

ment of the United States, or of a State.

The Land Department is a special tribunal,

vested with certain judicial powers, to hear and

determine claims to public lands and make con-

veyances to the parties entitled tliereto. The

proceedings are not ^^an action," as contem-

plated by the Civil Code of N^evada.

The Nevada statute is identical with the

New York statute of 1879.

N. Y. Code of Civil Procedure, Sec. 66.

This statute of New York remained un-

changed until 18J)1), when it w^as amended to in-

clude the words ^^)r special proceeding" follow-

ing tli(^ words 'M'rom th(^ comnuMicement of an

action," and also to includ(^ llu^ words '^)r final

ordcM*" lollowing iIk^ words ^S'crdicl, rc^porl, de-

cision or judgnienl." (Now Sec. 475 of tlu^ flu-

diciary Laws; Laws of l!)()i) c D^y. IxMug (1ia])ter

»)()()!' lli(^ ( N)nsoli(lal(Ml Laws.)

In Morey v. Schuster, 145 N. Y. S. 258, a
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lien was claimed by attorneys employed to pro-

cure legislation authorizing the commissioners

of the land office to convey land to the holder

of a certificate of sale without further payment

therefor and to procure the issuance of a patent

by the land office. The court held that the at-

torneys had no lien on the land for their services

under the New York statute as amended in 1899,

nor under the law as it existed unaffected by

the statute. In considering the claim of a lien

for services in procuring the legislation author-

izing and the land ])atent issued pursuant there-

to in connection witli perfecting defendant's

title to the premises and releasing them from

pajanent to the state of the balance of the pur-

chase price unimid, the court says: (p. 264)

^^It is doubtless true that, inde-

pendently of any statutory proA^ision,

plaintiffs would be entitled to an at-

torney's retaining lien for the value of

such services, provided there was any-
thing belonging to the defendants,

which had come to plaintiffs' possession

or control in their professional capacity.

Matter of Knapp, 85 N. Y. 284; Ward v.

Craig, 87 N. Y. 550. But here there is

nothing. Neither is there any S^erdict,

report, decision, judgment' or 'final

order in the client's favor' or 'proceeds

thereof bringing the claim within the
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equitable eontrol of the court, under tlie

statute. It is only, as the statute pro-

vides, 'from tlie conimeneement of an
action or special ])r()ceeding, or the

service of an answer containing- a coun-
terclaim,' that the statutory lien of an
attorney attaches. These services did

not, and in the nature of thing's could

not, involve the expressed prerequisite

of such a lien of either the commence-
ment of an action or special proceeding
or the service of an answer containing
a counterclaim. It is true that these

services in completing and perfecting

defendants' title to the premises w^ere

])erformed while the ejectment action

was still in its final issue undetermined.
But these services w^ere to an end dis-

tinct and separate from the conduct of

the ejectment action the result of which
Avas in no way dei)endent upon their

success or failure."

In Deering v. Schrever, 52 N. Y. S. 203

(affirmed, (nuunorandum decision) 157 N. Y.

G78) , James Dcering presented a petition to the

supreme court entitled ''In the Matter of the

0])ening of Lexington Avenue." The i)r()c(HHl-

ings were commenced to ac(]uire title to laud.

Commissionei's w(M"(^ n])pointed and John

Schreyer, the* owner of tlu^ ])roperly, (Mnph)y(Hl

tli(^ p(Mil ioiKM' as altoruey lo lak(* u(H*essary j^ro-

ceedings lo obtain comiUMisation for llie huid
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sought to be taken. 122,500.00 was awarded for

the hind, which sum remained in the hands of the

comptroller of Ncav York City. The petitioner

asked for a lien. Schreyer answ^ered that the

award was made in a special proceeding and not

in '^an action." The question arose upon the

statute prior to tlie amendment referred to. In

denying the lien, the court say:

'^Section 66 of the Code does not

apply. It is therein provided:

'From the commencement of an
action or the service of an answer con-
taining a counterclaim the attorney

who appears for a partly has a lien upon
his client's cause of action or counter-

claim, which attaches to a verdict, re-

port, decision or judgment in his client's

favor, and the proceeds thereof, in

whosesoever hands they may come; and
cannot he affected by any settlement

between the parties before or after

judgment.'

The lien given by this section ap-

pears to apply only to causes of action

to enforce wiiicli an action had been
commenced, or to recover w^liich an

answer containino; a counterclaim had
been served. The distinction between
actions and special proceedings is rec-

ognized all through the code."

This same distinction is practically recog-

nized in Nevada. In Haley v. Eureka County
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Bank, 21 Xev. 127, 187, the court says:

''An action is a lej>\al prosecution

1)3^ a party complainant, aojainst a party

defendant, to obtain the judgment of

the court in relation to some rio^it

claimed to ))e secured, or some remedy
claimed to be oiven by law to the party

complaining.''

Whether a special proceeding is or is not

deemed ''an action" in courts of justice, is quite

immaterial to our inquiry here. The legal serv-

ices for which the claim to a lien upon the land

is invoked were not associated Avitli anv action

or special proceeding in any court of justice.

They were confined exclusively to sundry mat-

ters cognizable by the Land Department.

In speaking of that department, the objects

of its creation and the powers it possessed, in

Steel V. Smelting Co. lOG U. S. 447, 450-1, Mr.

Justice Field said:

anThat department, as we have re-

peatedly said, was established to super-

vise the various proceedings whereby
a conveyance of tlie title from tlie

T^nited States to portions of tlie pii])lic

domain is obtained, and to see that tlu^

requirements of different acts of Con-
gress are fully compli(Ml with."

The charging lien, wluMher by statute or

indej)endenl ol* stat iile, has never 1)eeu extiMided
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to legal services in the Land Department or

other executive or legislative department of the

government, federal or state. It exists only in

the department of courts of justice and there

onlv in case of suits or actions and within re-

stricted limits and upon certain essential pre-

requisites.

Inasmuch as appellant bj^ his appeal in-

vokes this court to transcend the long and firm-

ly establislied basis, limits and requirements in

respect to a cliarging lien, and adjudge him to

be entitled to a lien upon the land, it is permis-

sible to inquire what did the legal services con-

sist of that would furnish a basis for a lien?

They did not either create or reclaim the land,

neither did they add any intrinsic value to the

land. They could not do that. Nor does it ap-

pear that there was even any contest inaugu-

rated, or that any adverse claim was made in

the Land Department by anj^ person against the

acquisition by appellant's client of the land

from the government. The only controversies

appear to have been raised by the officers of the

Land Department in the performance of its

duty, and that particularly in respect to an ir-

regularity suggesting the question, viz., whether

the entiy of the public land made by the agent
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of appellant's client, the accent beinpf also a

(le])Hty mineral surveyor, was permissible.

We o-vtlier from tlie appellant's second bill

in intervention that prior to the employment of

appellant the Pacific Reclamation Company

had lawfully entered the 480 acres of land and

was in possession thereof. That it had made

thereon numerous and extensive improvements

of great value, and that it had mortgaged the

lands to the Columbia-Knickerbocker Trust

Company, trustee, appellee herein. That for

some reason, not disclosed, the Reclamation

Company desired to have the character of entry

changed and to that end applied for a re-

linquishment. That pending that application

appellant was employed and the desired re-

linquishment was secured. That thereupon the

land was entered by the company's then agent,

George M. Bacon, for the benefit of the Pacific

Reclamation Company under land script entries.

That the department ascertained that ]\[r. Bacon

was also a deputy mineral surveyor and held up

the script entries pending investigation of tlie

question as to liis (]ualificati()n to uiak(^ tlu^ c\\-

try. That appellant s(MMi red n favoi-nblc^ I'liliug.

(fr. 15-20.)

A])p(dlant's origiual bill Iiowc^vcm" included

also legal services allegc^l (o liavc^ Ixhmi piM"-
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formed by him in securing from the Execntive

Dei^artment of the government a location of a

f)ost office upon the land as a basis for the lien

he claims. (Tr. 3.) iVppellant omitted to men-

tion that service in his second bill, or to make

any corresponding reduction in the amount of

his claim of 125,000.00 on account of such serv-

ices, notwithstanding it is quite probable that

service mav have materiallv tended to increase

the market value of the land.

The proposition that appellant is entitled

to a lien upon the land is too absurd, to be seri-

ously considered bj^ this court. No state statute

for the protection of attorneys for their reason-

able compensation in case of recovery in its

courts of justice was ever intended to afford

and include protection for legal services in the

Land Department at Washington, by way of

lien upon land entered or purchased. If such a

lien as is prayed for is to be alloAved, we submit

it will require an express act of Congress before

an}^ court Avill sanction or award it.

In Humphrey v. Browning, 46 111. 476,

the court aptly said:

''It may be a lawyer's services in

recovering a tract of land by suit are as

meritorious as those of a carpenter or

mason who builds a house; but the latter
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had no lien until it was given to them
by an express statute."

II.

APART F1U)M THE QUESTION OF AP-

PELLANT'S PvKITIT TO A LIEN UPON
THE LAND, THE ORDER OR DECREE AP-

PEALED FROM SHOULD BE AFFIRMED.

Not onl}^ was the order appealed from

proper, but the entire seeond bill in intervention

should have been strieken.

To elearl}^ present the situation, w^e refer

to the proceedings in the order of their occur-

rence :

July 7, 1914, the intervener, R. Woodland

Gates, filed a petition in intervention. (Tr. 1-7.)

Juh^ 28, 1914, the appellee, Columbia-

Knickerbocker Trust Company, trustee, filed a

motion to dismiss and strike from the files the

bill in intei'vention filed by R. Woodland

Gates, upon the ground ''that it appears upon

the face of the bill tluit the same is insufficient

in fact to constitute a valid cause of action in

equity, ami that the alh^oations tluM'cin con-

tained are insufficient to ontith^ tlic said intei*-

vener, R. Woodland (iates, oi- any otluM* ])erson,

to any rcdic^f against llu^ (\)lnmbia- KnickcM'-

b()(d\(M* Trnsl ( 'onipany" : also ni()\(Ml to strike

out parai^rapli nin(^ and llic^ poilion of tln^ prayiM'
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for a lien upon the 480 acres of land. (Tr. 9-12)

October 10, 1914, the court made its order

granting the motion to dismiss, and allowed the

intervener ''twenty days within Avliich to take

such steps as he may he advised/' (Tr. 12-14)

November 21, 1914, R. Woodland Gates

jn-esented another bill in intervention. (Tr. 15-

27.)

November 21, 1914, Columbia-Knicker-

bocker Trust Compan}^, trustee, filed a motion

not only to strike out paragraphs XIV and XX
and the portion of the prayer seeking a lien on

480 acres of land, but also to strike out the en-

tire bill in intervention on the ground that the

matters and things in the bill in intervention

were adjudged and determined on the merits

against the intervenor Gates by the former

order or decree. (Tr. 28-30.)

July 24, 1915, the court filed an opinion

(Tr. 31-39) in which it is said, (Tr. 34-35) :

ariThe trust company also urges

that the subject matter on which the

lien is based, the lien claimed and the

so-called tribunal in which the services

were rendered, are identical in both

bills, and were disposed of by the de-

cision of October 10, 1914.

The last objection is well taken.

The claim is to precisely the same lien
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which is uro'ed in the original bill, and
is foreck)sed l)y the decision referred

to."

July 24, 1915, tlie court by its order (be-

ing the order appealed from) struck out the

paragraphs referred to, but made no disposition

of the motion to strike out the entire bill. (Tr.

30-31.)

The two bills are in every material and es-

sential particular the same. The additional facts

and conclusions contained in the second bill are

set forth in the opinion of the court. (Tr. 33-34.)

They are unimportant and do not change the

status. The former order or decree dismissing

the bill not liaAang been set aside or appealed

from was conclusive and the second bill should

have been stricken out in toto.

Nor. Pac. liy. Co. v. Slaght. 205

IT. S. 122.

Lindsley v. Union Silver Star Mm.
Co. (C. C. A. 9tli Cir.) 115 Fed.

46.

The motion to dismiss is a substitute for a

demurrer. l>y Rule 29 of the new rules of equity

practice (198 Fed. XXVI. 115 C. (\ A. XXVT)
demurrers and ])l(^as iwo abolished and a motion

to dismiss substituted tliei-cMor.

Appellant's second bill in iiltiM'vention does
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not purport to be an amended bill. If, however,

it could be treated as an amended bill, in pur-

suance to the i)erniission granted the intervener

'^to take such steps as he may be advised," and

for that reason the order dismissing the original

bill is not res judicata, the effect in our opinion

would be no different.

The right to amend a bill when leave is

granted for that purpose, does not contemplate

that the averments of the original shall be prac-

tically restated. When an amended complaint

is in effect but a repetition of the one it pur-

ports to amend, a motion to strike, for that

reason alone, apart from the question of res

judicata^ is well taken. A comparison of the

tw^o bills discloses that there is no difference in

the two as to the statement of ultimate facts, al-

though evidential matters were given in some-

what different and greater detail in the second

bill. It is difficult to perceive how that would

make the change material. Moreover it is ap-

parent that the appellant, by not appealing from

the order dismissino^ the orio^inal bill on the

merits and by filing another bill incorporating

no material fact not found in the first or orig-

inal bill, cannot be heard to complain of the

order of tlie court in striking out parts or por-

tions of such second bill, when it would have
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been justified and upheld in striking out the en-

tire bill.

We respectfully submit that the order ap-

pealed from should be affirmed.
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